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1. 

2. 

3 .  

Protest that conduct of discussions with 
awardee constituted technical leveling, 
technical transfusion and improper auction 
techniques is timely if filed within 10 
working days of when the protester became 
aware of the results of such discussions. 

GAO will consider, in camera, relevant 
but sensitive documents concerning an on- 
going procurement action that were sub- 
mitted to GAO, but not the protester, 
although this limits GAO's discussion of 
the contents of such documents. 

An agency, during discussions, requested 
additional information or justification 
from an offeror concerning a technically 
complex item that is being procured for 
the first time and noted instances where 
the proposal was not in accordance with 
the RFP requirements. This was not 
improper coaching with the intent of 
bringing the offeror's proposal up to the 
protester's level, i.e., technical level- 
ing, in violation of FAR, 4 8  C.F.R. 
S 15.610(d)(l), even though the offeror, 
which had initially been found technically 
unacceptable, modified its design in its 
revised proposal during discussions such 
that its proposal was found acceptable and 
the protester's proposal was always 
considered acceptable. 
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4. Where the record reveals no evidence that 
the agency conveyed to an offeror, either 
directly or indirectly, during discussions 
a better technical approach or the 
protester's technical approach, improper 
technical transfusion has not been shown. 

5. GAO cannot conclude improper auctioning 
techniques were employed during discus- 
sions, where price negotiations had not 
been held when the protest was filed; the 
record does not demonstrate that the 
offerors were aware of each other's spe- 
cific prices; and the agency denies the 
disclosure of pricing information. 

6. A revised proposal, which incorporated 
design changes which were normal revisions 
made during the conduct of negotiations, 
is not considered an unacceptable late 
proposal or modification. 

Raytheon Ocean Systems Company (ROSC) protests certain 
actions of the Naval Air Development Center, Department of 
the Navy (Navy), on request for proposals (RFP) No. N62269- 
85-R-0320 for the supply of electrographic recorders. ROSC 
protests that the Navy's discussions with another offeror, 
ED0 Corporation, Western Division (EWD), which had initially 
been found technically unacceptable by the Navy, constituted 
technical leveling, technical transfusion and improper 
auction techniques in violation of the Federal Acquisition 
Regulation (FAR), 48 C.F.R. S 15.610(d)(l), (2) and (3) 
(19841, respectively. ROSC also protests that the EWD 
revised technical proposal should be rejected as a "late 
proposal or modification," and that the Navy's actions have 
caused increased costs to the government and ROSC in 
violation of the purpose and intent of the Competition in 
Contracting Act of 1984 (CICA). We deny the protest. 

Three proposals were received in response to the RFP on 
February 25, 1985, One of the proposals was found techni- 
cally unacceptable. On March 13, 1985, additional technical 
information was requested from the two remaining offerors, 
ROSC and EWD. This information was submitted by March 20, 
1985, On May 3, 1985, the Navy found EWD's proposal techni- 
cally unacceptable and, on May 13, 1985, the Navy executed a 
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l e t te r  contract  w i t h  ROSC as  t h e  o n l y  a c c e p t a b l e  o f f e r o r .  
On May 1 4 ,  1985,  EWD pro tes ted  to  o u r  O f f i c e  t h e  N a v y ' s  
s e l e c t i o n  of ROSC w i t h o u t  f u r t h e r  d i s c u s s i o n s .  On J u n e  18 ,  
1 9 8 5 ,  t h e  Navy reversed i ts  p o s i t i o n  i n  r e s p o n s e  t o  t h e  EWD 
p r o t e s t ,  r e o p e n e d  d i s c u s s i o n s  w i t h  EWD a n d  ROSC, a n d  i s s u e d  
a n  amendment t o  t h e  RFP c l a r i f y i n g  a n d  c h a n g i n g  c e r t a i n  
s p e c i f i c a t i o n  r e q u i r e m e n t s .  A f t e r  f u r t h e r  d i s c u s s i o n s ,  t h e  
Navy a p p r i s e d  ROSC o n  October 1 0 ,  1 9 8 5 ,  t h a t  E W D ' s  r e v i s e d  
p r o p o s a l  was t e c h n i c a l l y  a c c e p t a b l e  a n d  t h a t  b e s t  a n d  f i n a l  
p r i c e  p r o p o s a l s  were r e q u e s t e d .  K O S C ' s  p r o t e s t  f o l l o w e d  o n  
October 1 7 ,  1985 .  

The Navy a n d  EWD a r g u e  t h a t  R O S C ' s  p r o t e s t  c o n c e r n i n g  
Navy d i s c u s s i o n s  w i t h  EWD is u n t i m e l y  f i l e d  u n d e r  o u r  B i d  
Protest  R e g u l a t i o n s ,  s i n c e  i t  was f i l e d  more t h a n  1 0  w o r k i n g  
d a y s  a f t e r  J u n e  18-20 ,  1 9 8 5 ,  when ROSC was a p p r i s e d  t h a t  t h e  
Navy i n t e n d e d  to  r e o p e n  d i s c u s s i o n s  w i t h  EWD. I n  t h i s  
r e g a r d ,  ROSC, i n  i t s  J u n e  1 0 ,  1 9 8 5 ,  comments o n  E W D ' s  pro- 
t e s t ,  s t a t e d ,  among o ther  t h i n g s ,  t h a t  a l l o w i n g  EWD t o  
r e e n t e r  t h e  c o m p e t i t i o n  would  v i o l a t e  t h e  FAR,  4 8  C.F.R.  
S 1 5 . 6 1 0 ( d ) ,  c o n s t r a i n t s  o n  d i s c u s s i o n s .  A l s o ,  ROSC s t a t e s  
t h a t  i t  v e r b a l l y  c a u t i o n e d  t h e  Navy o n  J u n e  20 ,  1 9 8 5 ,  
r e g a r d i n g  t h e  p r o h i b i t i o n s  c o n t a i n e d  i n  t h a t  r e g u l a t i o n  
a g a i n s t  t e c h n i c a l  l e v e l i n g  a n d  t e c h n i c a l  t r a n s f u s i o n  w i t h  
regard  t o  t h e  p r o p o s e d  d i s c u s s i o n s  w i t h  EWD. 

We b e l i e v e  t h a t  t h e  Navy a n d  EWD m i s c o n s t r u e  t h e  n a t u r e  
of K O S C ' s  p r o t e s t .  ROSC h a s  n o t  p ro tes ted  t h e  f a c t  t h a t  
f u r t h e r  d i s c u s s i o n s  were conducted ;  r a t h e r ,  ROSC is p r o t e s t -  
i n g  t h e  c o n t e n t  o f  t h e  d i s c u s s i o n s .  C o n t r a s t  Sperry 
C o r p . ,  B-219596, O c t .  1 6 ,  1 9 8 5 ,  85-2 C .P .D .  \I 415  ( p r o t e s t  
of d e t e r m i n a t i o n  t o  r e o p e n  d i s c u s s i o n s ) .  I n  J u n e ,  ROSC 
cou ld  o n l y  s p e c u l a t e  a b o u t  t h e  c o n t e n t  of t h e  a d d i t i o n a l  
d i s c u s s i o n s  t o  be c o n d u c t e d  w i t h  EWD a n d  a protest  t h e n  may 
w e l l  h a v e  b e e n  p r e m a t u r e .  Under t h e  c i r c u m s t a n c e s ,  ROSC 
c o u l d  r e a s o n a b l y  wai t  u n t i l  i t  l e a r n e d  t h e  r e s u l t s  of t h e  
d i s c u s s i o n s  w i t h  EWD b e f o r e  i t  p r o t e s t e d  t h e i r  c o n d u c t .  
T h e r e f o r e ,  R O S C ' s  p ro t e s t  is c o n s i d e r e d  t i m e l y  u n d e r  o u r  B i d  
P r o t e s t  R e g u l a t i o n s .  

The Navy h a s  n o t  f u r n i s h e d  ROSC a c o p y  o f  i t s  d e t a i l e d  
r e s p o n s e  t o  t h e  a l l e g a t i o n s  c o n c e r n i n g  i t s  d i s c u s s i o n s  w i t h  
EWD b e c a u s e  t h i s  is a n  o n g o i n g  p r o c u r e m e n t  a n d  t h e  r e s p o n s e  
n e c e s s a r i l y  r e v e a l s  many of t h e  d e t a i l s  o f  E W D ' s  p r o p o s a l .  
M o r e o v e r ,  t h e  Navy has  c a u t i o n e d  o u r  O f f i c e  a g a i n s t  
r e v e a l i n g  s e n s i t i v e  i n f o r m a t i o n  t h a t  may a d v e r s e l y  a f f e c t  
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t h e  p r o c u r e m e n t  p r o c e s s  or  EWD's p r o p r i e t a r y  r i g h t s .  ROSC 
q u e s t i o n s  t h e  p r o p r i e t y  o f  t h e  Navy a c t i o n s  s i n c e  b e s t  and 
f i n a l  price p r o p o s a l s  h a v e  b e e n  ' r e c e i v e d  a n d  t h e r e  is no 
i n d i c a t i o n  t h a t  f u r t h e r  d i s c u s s i o n s  a re  c o n t e m p l a t e d .  

The C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  of 1 9 8 4 ,  31  
U . S . C . A .  S 3 5 5 3 ( f )  (West Supp.  1 9 8 5 ) , 1 /  - p r o v i d e s  i n  
p e r t i n e n t  p a r t  t h a t :  

" W i t h i n  s u c h  d e a d l i n e s  a s  t h e  C o m p t r o l l e r  
G e n e r a l  p r e s c r i b e s ,  upon request e a c h  F e d e r a l  
Agency s h a l l  p r o v i d e  t o  a n  i n t e r e s t e d  p a r t y  
a n y  documen t  r e l e v a n t  to  a p r o t e s t e d  p r o c u r e -  
men t  a c t i o n  ( i n c l u d i n g  t h e  report r e q u i r e d  by 
s u b s e c t i o n  ( b ) ( 2 )  o f  t h i s  S e c t i o n )  t h a t  wou ld  
n o t  g i v e  t h e  p a r t y  a c o m p e t i t i v e  a d v a n t a g e  
and  t h a t  t h e  p a r t y  is o t h e r w i s e  a u t h o r i z e d  by 
law t o  r e c e i v e . "  

Whi l e  t h e  i n f o r m a t i o n  c o n c e r n i n g  t h e  c o n d u c t  of d i s c u s s i o n s  
may n o t  be released to  t h e  p ro t e s t e r ,  GAO h a s  r e v i e w e d ,  _. i n  
camera, t h e  d o c u m e n t s  s u p p l i e d  i n  l i g h t  of t h e  p r o t e s t  
i s s u e s  r a i s e d .  Our d i s c u s s i o n  o f  t h e  d o c u m e n t s  is 
n e c e s s a r i l y  l i m i t e d  i n  v i e w  of t h e  f o r e g o i n g .  Maxima 
C o r p . ,  B-220072, Dec. 2 4 ,  1 9 8 5 ,  85-2 C.P.D. 11 708. 

On J a n u a r y  1 4 ,  1 9 8 6 ,  ROSC t o l d  o u r  O f f i c e  t h a t  i t  
b e l i e v e d  t h e r e  were c e r t a i n  d o c u m e n t s  w i t h  d i r ec t  b e a r i n g  o n  
t h e  p r o t e s t  t h a t  were n o t  s u p p l i e d  by t h e  Navy t o  o u r  O f f i c e  
o r  ROSC.  ROSC i d e n t i f i e d  t h e s e  d o c u m e n t s  a s  t h o s e  of t h e  
T e c h n i c a l  Review Committee, w h i c h  r e v i e w e d  ROSC's a n d  EWD's 
p r o p o s a l s ,  w h i c h  r e c o g n i z e d  t h a t  t e c h n i c a l  l e v e l i n g /  
t e c h n i c a l  t r a n s f u s i o n  had  o c c u r r e d .  W e  i m m e d i a t e l y  
r e q u e s t e d  t h e  d o c u m e n t s  o f  t h e  T e c h n i c a l  Review Committee 
from t h e  Navy, w h i c h  s u p p l i e d  them o n  J a n u a r y  2 4 ,  1986 .  All 
b u t  one of t h e  d o c u m e n t s  were s u p p l i e d  i n  camera t o  o u r  
O f f i c e .  W e  c o n s i d e r e d  t h e s e  d o c u m e n t s  in making  t h i s  
d e c i s i o n .  

1 0  U.S.C. S 2 3 0 4 ( g )  ( 1 9 8 2 ) 2 /  r e q u i r e d  t h a t  o r a l  or 
w r i t t e n  d i s c u s s i o n s  be h e l d  w i t h  a l l  o f f e r o r s  i n  t h e  

- 1/ B i d  p r o t e s t  p r o v i s i o n s  o f  t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  o f  1 9 8 5  ( C I C A )  a r e  a p p l i c a b l e  t o  p r o t e s t s  
f i l e d  o n  o r  a f t e r  J a n u a r y  1 5 ,  1 9 8 5 .  

9 The s t a t u t e  a p p l i c a b l e  t o  p r o c u r e m e n t s  i s s u e d  p r i o r  t o  
March 3 1 ,  1 9 8 5 ,  t h e  e f f e c t i v e  da t e  o f  C I C A ' s  p r o c u r e m e n t  
p r o v i s i o n s .  
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c o m p e t i t i v e  r a n g e .  
be s a t i s f i e d  o n l y  by  d i s c u s s i o n s  t h a t  are  m e a n i n g f u l .  Ford 
Aerospace & C o m m u n i c a t i o n s ,  Corp., B-200672, Dec. 1 9 ,  1 9 8 0 ,  
80-2 C.P.D. 11 439 .  I n  order for d i s c u s s i o n s  t o  be meaning-  
f u l ,  a g e n c i e s  m u s t  p o i n t  o u t  w e a k n e s s e s ,  e x c e s s i v e n e s s ,  o r  
d e f i c i e n c i e s  i n  p r o p o s a l s  u n l e s s  d o i n g  so would  r e s u l t  i n  
d i s c l o s u r e  of o n e  o f f e r o r ' s  a p p r o a c h  t o  a n o t h e r  o f f e r o r  
( t e c h n i c a l  t r a n s f u s i o n )  o r  wou ld  r e s u l t  i n  t e c h n i c a l  

We h a v e  recognized t h a t  t h i s  m a n d a t e  can 

l e v e l i n g .  J o u l e  E n g i n e e r i n g  C o r p . - - R e c o n s i d e r a t i o n ,  
6 4  Comp. Gen. 540 ( 1 9 8 5 1 ,  85-1  C.P.D. 11 589.  

I n  t h i s  case ,  a f t e r  w r i t t e n  d i s c u s s i o n s  w i t h  ROSC a n d  
EWD, EWD was f o u n d  t e c h n i c a l l y  u n a c c e p t a b l e  f o r  11 r e a s o n s  
t h a t  were communica ted  t o  EWD. EWD p r o t e s t e d  t h e  l e g i t i m a c y  
a n d  p r o p r i e t y  of e a c h  of t h e  11 r e a s o n s .  C o n s e q u e n t l y ,  t h e  
Navy r e e v a l u a t e d  i t s  p o s i t i o n  a n d  d e t e r m i n e d  t h a t  f u r t h e r  
d i s c u s s i o n s  w i t h  EWD r e g a r d i n g  t h i s  t e c h n i c a l l y  complex  i t e m  
b e i n g  p r o c u r e d  f o r  t h e  f i r s t  t i m e  were n e c e s s a r y ,  e v e n  t a k -  
i n g  i n t o  a c c o u n t  p o t e n t i a l  c h a r g e s  by  ROSC a n d  i n t e r n a l  
c o n c e r n s  by  t h e  T e c h n i c a l  Review Committee o f  t e c h n i c a l  
l e v e l i n g .  T h i s  d e t e r m i n a t i o n  was b a s e d  upon t h e  N a v y ' s  
b e l i e f  t h a t  t h e  d i s c u s s i o n s  w i t h  EWD may n o t  h a v e  b e e n  f a i r  
or m e a n i n g f u l ,  e v e n  t h o u g h  EWD had i n a d e q u a t e l y  r e s p o n d e d  to  
t h e  N a v y ' s  i n i t i a l  q u e s t i o n s  r e g a r d i n g  i ts  p r o p o s a l  a n d  ROSC 
had a d e q u a t e l y  r e s p o n d e d .  I n  t h i s  r e g a r d ,  t h e  d e f i c i e n c i e s  
r e l i e d  upon  i n  d e t e r m i n i n g  t h a t  EWD was t e c h n i c a l l y  
u n a c c e p t a b l e  were based o n  (1 )  t h e  N a v y ' s  admi t t ed  f a i l u r e  
t o  a d e q u a t e l y  d e p i c t  i t s  r e q u i r e m e n t s  i n  t h e  RFP; 
(2) i n fo rma t iona l  d e f i c i e n c i e s  w h e r e  i t  was n o t  c o m p l e t e l y  
u n r e a s o n a b l e  f o r  EWD t o  h a v e  f a i l e d  t o  p r o v i d e  t h e  desired 
i n f o r m a t i o n ;  a n d  ( 3 )  d e f i c i e n c i e s  of a m i n o r  n a t u r e .  
A d d i t i o n a l l y ,  t h e  Navy was c o n c e r n e d  t h a t  o n l y  ROSC was 
d e t e r m i n e d  a c c e p t a b l e  a f t e r  t h e  i n i t i a l  d i s c u s s i o n s - - a  
s i t u a t i o n  s u b j e c t  t o  c lose s c r u t i n y  by  o u r  O f f i c e .  Comten 
Comress, B-183379, J u n e  30 ,  1 9 7 5 ,  75-1 C . P . D .  11 400.  

The  c o n t e n t  a n d  e x t e n t  of m e a n i n g f u l  d i s c u s s i o n s  i n  a 
g i v e n  case a re  mat te rs  of j u d g m e n t  p r i m a r i l y  f o r  d e t e r m i n a -  
t i o n  by t h e  a g e n c y  i n v o l v e d .  Stewart  & S t e v e n s o n  S e r v i c e s ,  
- InC . ,  B-213949, S e p t .  1 0 ,  1 9 8 4 ,  84-2  C . P . D .  11 268. I f  a n  
a g e n c y  i n  good  f a i t h  d e t e r m i n e s  t h a t  p r o p e r  d i s c u s s i o n s  were 
n o t  c o n d u c t e d  a n d ,  a s  a r e s u l t ,  f u r t h e r  n e g o t i a t i o n s  a re  
war ran ted ,  t h e  a g e n c y ,  i n  o u r  v i e w ,  h a s  e s t a b l i s h e d  a 
s u f f i c i e n t  r e a s o n  t o  c o n d u c t  f u r t h e r  d i s c u s s i o n s .  Our 
O f f i c e  w i l l  o n l y  q u e s t i o n  a n  a g e n c y ' s  d e t e r m i n a t i o n  i n  t h i s  
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r e g a r d  upon a s h o w i n g  t h a t  t h e  a g e n c y ' s  d e c i s i o n  is 
f r a u d u l e n t  or so g r o s s l y  e r r o n e o u s  a s  t o  i m p l y  b a d  f a i t h .  
S p e r r y  Corp.,  B-219596, O c t .  1 6 ,  1 9 8 5 ,  85-2 C.P.D. 11 415. 

p r o t e s t  t h e  N a v y ' s  d e t e r m i n a t i o n  t o  h o l d  f u r t h e r  d i s c u s -  
s i o n s ,  a l t h o u g h  ROSC h a d  p r e v i o u s l y  e x p r e s s e d  c o n c e r n  t h a t  
s u c h  a c t i o n s  c o u l d  lead to  i m p r o p e r  t e c h n i c a l  l e v e l i n g .  
I n s t e a d ,  ROSC p r o t e s t s  t h a t  t h e  d i s c u s s i o n s  w i t h  EWD a s  con-  
d u c t e d  c o n s t i t u t e d  (1) t e c h n i c a l  l e v e l i n g ;  ( 2 )  t e c h n i c a l  
t r a n s f u s i o n ;  a n d  ( 3 )  u s e  o f  a u c t i o n  t e c h n i q u e s  i n  v i o l a t i o n  
of F A R ,  4 8  C . F . R .  S 1 5 . 6 1 0 ( d ) ( l ) ,  ( 2 )  a n d  (31 ,  r e s p e c t i v e l y .  

Recogn iz ing  t h e  d i s c r e t i o n  i n v o l v e d ,  ROSC does n o t  

T e c h n i c a l  l e v e l i n g  i n  d i s c u s s i o n s  is p r o h i b i t e d  by FAR,  
S 1 5 . 6 1 0 ( d ) ( l ) ,  a n d  is d e f i n e d  a s  h e l p i n g  a n  o f f e r o r  b r i n g  
i t s  p r o p o s a l  u p  to  t h e  l e v e l  of t h e  o t h e r  p r o p o s a l s  t h r o u g h  
s u c c e s s i v e  r o u n d s  o f  d i s c u s s i o n s ,  s u c h  as  by p o i n t i n g  o u t  
w e a k n e s s e s  r e s u l t i n g  f r o m  t h e  o f f e r o r ' s  l a c k  o f  d i l i g e n c e ,  
c o m p e t e n c e  or i n v e n t i v e n e s s  i n  p r e p a r i n g  a p r o p o s a l .  - See 5 1  
Comp. Gen. 6 2 1  (1972); E-Sys tems,  I n c . ,  8 -191346,  Mar. 20 ,  
1 9 7 9 ,  79-1 C . P . D .  11 192 .  

When n e g o t i a t i o n s  were r e o p e n e d  w i t h  EWD o n  J u n e  18, 
1985 ,  t h e  Navy a d d r e s s e d  a series of d e t a i l e d  w r i t t e n  
q u e s t i o n s  r e g a r d i n g  E W D ' s  o f f e r e d  p r o d u c t  a n d  p r o p o s a l .  The 
q u e r i e s  o f  t h e  Navy r e q u e s t e d  i n f o r m a t i o n  o r  j u s t i f i c a t i o n  
f o r  E W D ' s  t e c h n i c a l  a p p r o a c h  a n d  n o t e d  i n s t a n c e s  where  t h e  
EWD p r o p o s a l  was n o t  i n  a c c o r d a n c e  w i t h  t h e  RFP r e q u i r e m e n t s  
a s  amended. The Navy a l s o  r e q u e s t e d  EWD t o  address  t h e  
matters t h a t  were c l a r i f i e d  or  c h a n g e d  by t h e  RFP amendment 
t h a t  was i s s u e d  w i t h  t h e  q u e s t i o n s .  EWD r e s p o n d e d  to t h e  
q u e s t i o n s  a n d  r e v i s e d  i t s  p r o p o s a l  to  m o d i f y  i t s  d e s i g n .  
Some members o f  t h e  T e c h n i c a l  Review Committee c h a r a c t e r i z e d  
t h e  d e s i g n  m o d i f i c a t i o n  a s  " r a t h e r  e x t e n s i v e  c h a n g e s  t o  t h e  
h a r d w a r e  d e s i g n . "  The EWD r e s p o n s e s  a n d  m o d i f i e d  d e s i g n  
e n g e n d e r e d  a n  a d d i t i o n a l  se t  of w r i t t e n  d i s c u s s i o n s  a n d  
q u e s t i o n s  by t h e  Navy. T h e s e  d i s c u s s i o n s  were r e q u i r e d  t o  
a d e q u a t e l y  e v a l u a t e  t h e  EWD p r o p o s a l  d o c u m e n t a t i o n ,  so 
t h e  Navy c o u l d  be t te r  u n d e r s t a n d  a n d  g a i n  c o n f i d e n c e  i n  
E W D ' s  r e v i s e d  t e c h n i c a l  p r o p o s a l .  EWD a g a i n  r e s p o n d e d  w i t h  
d e t a i l e d  j u s t i f i c a t i o n s  a n d  r e s p o n s e s .  The Navy t h e n  
d e t e r m i n e d  t h a t  b o t h  R O S C ' s  a n d  E W D ' s  t e c h n i c a l  p r o p o s a l s  
were a c c e p t a b l e  and best a n d  f i n a l  p r i c e  p r o p o s a l s  were 
s o l i c i t e d ,  
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From our in camera review, we do not believe that the 
questions poserby the Navy in the additional discussions 
constituted improper coaching with the intent of bringing 
EWD's proposal up to ROSC's level. 
Corp. and International Business Machines, E-204672, Mar. 9, 
1982, 82-1 C.P.D. q 218 at 27. Furthermore, even though the 
EWD design changes were characterized as extensive, we 
cannot conclude that the revised proposal constituted an 
improper "rewrite" of EWD's proposal. Ford Aerospace & 
Communications Corp., E-200672, supra. Moreover, we have 
recognized that technical leveling is not involved where the 
purpose of discussions is to ascertain what the offeror is 
proposing to furnish, which we believe was the case here. 
Logistics Systems, Inc., B-196254, June 24, 1980, 80-1 
C.P.D. 11 442 at 1 2 .  Finally, continuing technical 
discussions, albeit to a lesser extent, were also held with 
ROSC during this period. Therefore, we do not believe that 
the EWD discussions constituted improper technical leveling. 

- See Systems Development 

One of the documents submitted to our Office in January 
1986, a memorandum dated June 12, 1985, prior to reopening 
of discussions with EWD, does express the concern of one 
member of the Technical Review Committee that further dis- 
cussions with EWD constituted technical leveling and that 
the decision to conduct further discussions was politically 
motivated. This same individual also wrote on August 16, 
1985, in the midst of the EWD discussions, that the June 
decision to reopen discussions was "buckling under to other 
political pressures brought to bear on the problem." The 
"political pressures" referenced were apparently caused by 
EWD's protest to our Office and a congressional inquiry to 
the Navy about the protest. 

As argued by the Navy, the comments in the memoranda 
are only the views of one person on the Technical Review 
Committee and not those of the contracting afficer or the 
procuring activity. Moreover, even though the Navy's review 
and reversal of its position on conducting further discus- 
sions was motivated by EWD's protest, this does not nega- 
tively reflect on the correctness of the agency decision in 
this regard. In our experience, agencies often review and 
many times reverse their procurement judgments when protests 
are filed with our Office. 
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Moreover, a s  i n d i c a t e d  a b o v e ,  ROSC h a s  n o t  p r o t e s t e d  
t h e  dec is ion  to  c o n d u c t  f u r t h e r  d i s c u s s i o n s ,  b u t  r a t h e r  
p r o t e s t s  t h e  c o n t e n t  o f  t h e  EWD d i s c u s s i o n s .  The T e c h n i c a l  
Review Committee member was o b v i o u s l y  c o n c e r n e d  t h a t  
t e c h n i c a l  l e v e l i n g  may o c c u r  i f  f u r t h e r  d i s c u s s i o n s  were 
c o n d u c t e d  w i t h  EWD. T h i s  c o n c e r n  was w e i g h e d  by  t h e  
a g e n c y .  However,  w h i l e  h e  d i s a g r e e d  w i t h  t h e  d e c i s i o n  to  
c o n d u c t  f u r t h e r  d i s c u s s i o n s ,  h e  d i d  n o t  c o m p l a i n  t h a t  t h e  
a c t u a l  c o n t e n t  a n d  c o n d u c t  o f  t h e  d i s c u s s i o n s  c o n s t i t u t e d  
t e c h n i c a l  l e v e l i n g .  H i s  s u m m a r i e s ,  d o c u m e n t s ,  a n d  n o t e s  
fo rm a s i g n i f i c a n t  p o r t i o n  o f  t h e  d o c u m e n t a t i o n  o f  t h e  EWD 
d i s c u s s i o n s  t h a t  were r e v i e w e d  by o u r  O f f i c e  i n  d e t e r m i n i n g  
t h e  c o n t e n t  o f  d i s c u s s i o n s  a n d ,  as  d e s c r i b e d  a b o v e ,  t h e  
r e c o r d  i n d i c a t e s  t h e  d i s c u s s i o n s  were c o n d u c t e d  w i t h o u t  
i m p r o p e r  t e c h n i c a l  l e v e l i n g .  

The r e c o r d  r e v e a l s  no  e v i d e n c e  t h a t  t h e  Navy c o n v e y e d  
t o  END,  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  d u r i n g  d i s c u s s i o n s  a 
bet ter  t e c h n i c a l  a p p r o a c h  o r  R O S C ' s  t e c h n i c a l  a p p r o a c h .  
T h e r e f o r e ,  w e  d o  n o t  b e l i e v e  i m p r o p e r  t e c h n i c a l  t r a n s f u s i o n  - -  
o c c u r r e d .  G u a r d i a n  E l e c t r i c  M a n u f a c t u r i n g  C o . ,  58 Comp. 
Gen. 1 1 9 ,  126-172 ( 1 9 7 8 ) ,  78-2 C.P.D. 11 376 .  

ROSC a l s o  a l l e g e s  t h a t  i m p r o p e r  a u c t i o n  t e c h n i q u e s  were 
employed .  However ,  t h e  r e c o r d  does n o t  i n d i c a t e  t h a t  a n y  
p r i c i n g  a s p e c t s  h a d  b e e n  d i s c u s s e d  w i t h  e i t h e r  o f f e r o r  when 
t h e  p r o t e s t  was f i l e d ;  i n d e e d ,  t h e  r e q u e s t  f o r  b e s t  a n d  
f i n a l  p r i c e  p r o p o s a l s  was t h e  e v e n t  t h a t  g a v e  r ise  t o  t h e  
p r o t e s t .  The r e c o r d  d o e s  n o t  d e m o n s t r a t e  t h a t  t h e  o f f e r o r s  
were aware of e a c h  o t h e r ' s  s p e c i f i c  p r i c e s ,  a l t h o u g h  b o t h  
s p e c u l a t e d  o n  t h i s  mat ter .  The Navy d e n i e s  t h a t  a n y  o f  i t s  
p e r s o n n e l  d i s c l o s e d  t h i s  i n f o r m a t i o n .  C o n s e q u e n t l y ,  w e  c a n -  
n o t  c o n c l u d e  t h a t  i m p r o p e r  a u c t i o n i n g  t e c h n i q u e s  were 
employed  d u r i n g  d i s c u s s i o n s .  - S e e  Kisco C o . ,  I n c . ,  B-216953, 
Mar. 2 2 ,  1 9 8 5 ,  85-1 C.P.D. 11 334. 

ROSC c o n t e n d s  t h a t  t h e  d e s i g n  c h a n g e s  made i n  EWD's 
r e v i s e d  p r o p o s a l  made t h a t  p r o p o s a l  a l a t e  p r o p o s a l  o r  modi- 
f i c a t i o n .  However ,  t h e  r u l e  r e q u i r i n g  t h e  r e j e c t i o n  o f  l a t e  
p r o p o s a l s  o r  m o d i f i c a t i o n s  is  n o t  a p p l i c a b l e  to " n o r m a l  
r e v i s i o n s  o f  o f f e r s  made d u r i n g  t h e  c o n d u c t  o f  n e g o t i a t i o n s  
b y  t h e  o f f e r o r s  s e l e c t e d  f o r  d i s c u s s i o n s . "  FAR, 
§ 1 5 . 4 1 2 ( a ) ;  C o n t r o l  Data C o r p o r a t i o n  a n d  KET 1nc.--  
R e c o n s i d e r a t i o n ,  6 1  Comp. Gen. 437 ( 1 9 8 2 1 ,  82-1 C.P.D. 
\I 437.  S i n c e  t h e  r e v i s i o n s  t o  E W D ' s  p r o p o s a l  were made i n  
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the negotiation process, they cannot form a basis for the 
rejection of EWD's proposal as late. 

Finally, ROSC contends that the Navy's actions in this 
case were in violation of the purpose and intent of CICA. 
However, since the RFP was issued prior to March 31, 1985, 
CICA is not applicable to the conduct of this procurement. 

The ROSC protest is denied. 

General Counsel 




